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[00:00:00] Speaker 1 And it's nice to have you here today. All right. Calling Lowe's Home Center versus city of Delavan in 1980, 1987. Could I please start with your appearances? 

[00:00:12] Unidentified 457. You know, I planned to tell them the most precise way that we as my colleagues as well. 

[00:00:20] Speaker 1 All right. Good morning. Good morning. Daniel Baldwin appearing on the backs. 

[00:00:25] Speaker 2 Of attorney, also present with co-counsel on the scene behind me. And we're looking forward. 

[00:00:31] Speaker 3 To getting more insight on representative of the beauty of this case. 

[00:00:37] Speaker 1 The people of Wisconsin municipalities. Okay. Good morning. The lineup I have this 25 minutes followed by 2010 and then 5 minutes in rebuttal. Correct. All right. 

[00:00:50] Speaker 4 Let's proceed. 

[00:00:57] Speaker 5 Good morning, Your Honor. May it please the court. My name is Daniel Carbone from Fredrikson Byron. On behalf of the plaintiff, appellant, petitioner, Lowe's Home Centers, LLC. The case before the court is a real property excessive assessment appeal, specifically regarding the 2016 and 2017 assessments of Lowes real property and big box retail property located in the city of Delavan. I intend to focus this presentation this morning primarily on the primary issue before the court, one that was brought to the floor by the Court of Appeals, the primary focus of the parties briefing and the amicus briefing. I'm one of the recognized statewide importance and that is what has been ominously labeled by some as the dark store issue or the dark store debate. We submit that that label is both strategic and to an extent misleading. To clarify what most seeks in this matter and what it does not seek. It does not seek any inordinate or improper reduction of assessment or taxes and does not seek any special rule that we want that would be applied to any property, this or any other, in any context. It's not seeking some assumption that its properties be valued as though they're derelict or dilapidated. 

[00:02:11] Speaker 1 I think the dart store issue is very interesting, but I'm interested in what specific evidence did Lowe's put in to show that the assessment was excessive? 

[00:02:22] Speaker 5 I'm sure, Your Honor, so I can address the so within this context, Your Honor, there's two means by which the presumption of correctness either is not afforded over comments, either significant contrary evidence presented, or if the assessment was not made in accordance with the manual and Wisconsin law. And so the evidence in this case, Your Honor, was tear to the focus of the primary issue. Is is tier two evaluation evidence, which is sales comparison approach, Your Honor. And that evidence was offered by a Lowe's expert, Mr. Michael Morris. And the way that the Star Store issue came up, Your Honor, was that the salesman. 

[00:03:02] Speaker 1 Or I understand the our story, and I think it's very interesting, but I'd like to know what specific evidence was presented that shows that the assessment was excessive. Excessive is the word that troubles me. And I couldn't find any evidence that was presented by Lowe's that showed it was excessive. So I think I probably missed it, which is why I ask you. 

[00:03:29] Speaker 5 Sir, you are. So that was in the testimony and appraisal of Mr. Michael Moose. He conducted actually several different analysis. Tier two and tier three is Tier two analysis utilized six comparable sales to measure the physical value of Lowe's property. And then the Tier three evidence use cost approach, income approach. And but because of the Mark Arden hierarchy, the Tier two was relied on and the appraisal conclusion from that was $4.6 million in Your Honor, and that the primary issue on appeal is the Court of Appeals ruling perceived rule of law that it derived from bond scores that we think is contrary to fundamental principles of Wisconsin law, Your Honor, that there's a bright line, categorical disqualification of those sales because they were vacant. They did not have an operating business at the time of the sale. And we think that that clearly does not comply with fundamental principles affirmed by this court in the unanimous decision, Walgreen versus City and Madison. 

[00:04:36] Speaker 1 So Walgreens was a very different case. Walgreens was assessed, had what the what the owner made on it. And so the Walgreens focused on the contract issue, not just the value of the real estate. I really think Walgreens is not on point. 

[00:04:55] Speaker 5 Counsel understood. Justin Robbins act respectfully I think that and so the specific issue in Walgreen that needed to be resolved was that it was an income approach valuation, whether contract rents, market rents, basically whether Walgreens lease, you skew the value above fee, simple market value. And then the court also determined whether as a threshold matter it should be fee, simple value or at least fee value. And but the starting point, Your Honor, was these fundamental principles. And that's the statute, the substantive statute that's to the legislature, section 70.3 to parent one. And that says that the substantive standard is all real property should be assessed at full value, which could ordinarily be obtained and therefore private sale. And the court confirmed that that means what's been valued and what needs to be valued is no more than the market value. With a few simple interest in real property. They often Walgreen Madison Court affirmed the holding and flub that the statute prescribes assessing real property in excess of market value, real property being be essentially the land and improvements, the sticks and the dirt and the rights that come along with it. And that's it, not the business value that is attributable to any business operating on the property and the way that it manifested in that case, justice was that the business value was in the form of the particular arrangement with Walgreen under the lease. The way that these principles, these fundamental principles led to that and these fundamental principles, Your Honor, they came from a Tier one case, which was flood, a Tier two case, which was point building. So there's different methodologies, but the fundamental principles of what needs to be value applies to all of those. And in our briefing, Your Honor, we addressed how, starting from these fundamental principles, there is a court of appeals decision, Walgreen versus Oshkosh. That said, yet this is business valuation, effectively saying that if there is not a business operating on the property, that in and of itself is not a real property attribute and does not dictate or mean anything of the property value itself. And that the court said to in order to use it, we would need to adjust vacant comparables to bring it up to the subject property. And so that was an application of that principle in this context and their citations to other jurisdictions, Your Honor, that have started from that same starting point, the same fundamental principle fee, simple real property valuation, and how that does apply to that. So we think that that is a natural and inescapable extension of Walgreen Madison to this context and to clarify the sorry justice. 

[00:07:48] Speaker 1 Yep. What, what is the addition to fee simple that you're asserting to us is within the valuation that was placed on remedies. 

[00:08:00] Speaker 5 So the problem, Your Honor, is the bright line rule where that it's how the to the legal the law in this case is the fundamental legal principles. And the problem is that the wrong principles were applied to evaluating the the sales comparison evidence, the specific holding by the Court of Appeals that pervaded its decision and provide the basis to affirm the circuit court and embrace the city's assessor. Was that vacant properties just by virtue of vacancy, that there is no business operating on them that is categorically disqualifying? And those are, I believe, I submit, clear statements of law that the Court of Appeals applied. And so to clarify what our primary argument is on the DART store issue, Your Honor, is just that that bright line rule, that categorical prohibition is not proper and this area doesn't generally lend itself to that. 

[00:08:57] Speaker 1 Did your expert provide other opportunities for valuation of certain stores that were dark or vacant? 

[00:09:05] Speaker 5 So, Your Honor, in the Tier two analysis, all the stores were vacant at the time they sold. And we addressed this in the briefing, Your Honor, how that's a characteristic when there is particular for owner occupied properties, when this usually comes up, it's characteristic of a sale. It will be vacant because the entire bundle of rights is passing. And we're not saying that you ignore the fact that it's vacant, but the vacancy itself is does not adhere to the real property. It doesn't necessarily mean that the real property cannot be compared. It's not to refer back to another portion of our briefing. There's elements of comparison where the manual says this is how you compare real property attributes and how a comparable sale compares to a subject property and whether it's vacant or occupied at any particular time with a business is not a proper element under the act. So. So that's the the issue, Your Honor, is that the principles apply, and we're not requesting that the court direct any particular result or outcome of this case, but the fundamental principles that were applied, they do not square with fee simple valuation, as this court said, Walgreen, Madison. So that's sort of our basic position on the primary issue. 

[00:10:22] Speaker 6 Counsel Is there any part of the manual that you're challenging? Do you think any part of the manual is inconsistent with Wisconsin law? 

[00:10:31] Speaker 5 So. Justice Hagedorn I think that we reference the parts of annual that are consistent, but I think the only part that would be potentially inconsistent is the manual's commentary on the bond store's case. And we address what it's a court of appeals decision. It can't overrule principles that were affirmed in Walgreen, Madison. And if you look at that of the. The Bond store's case we don't think stands or should be interpreted for that bright line legal goal. And it's the statements that the court of Appeals seized upon here I think are Bay and don't stand for that. There were discrete factual issues in that case, and we don't challenge that truly. Distress sales cannot be used either. But the only manual provision that would, I guess, warrant this category or potentially even indicate support for what the Court of Appeals applied, is commentary on that on Story's case. So it's derivative of bond stores? 

[00:11:26] Speaker 6 Sure. So you're comfortable with the idea that that dark stores, which are described in the manual, in the stores that are, you know, on the market for a longer period of time, trial court relied upon your expert's definition of kind of within that market, what might be too long excluded a couple of properties on that basis. And the manual suggests those should not be used. I understand you're making some arguments that the trial court made some earnings findings of fact. But putting that argument aside for a moment, do you see any legal error in that conclusion if you accept the trial court's findings of fact. 

[00:12:03] Speaker 5 I'm sorry. What conclusion? Justice. 

[00:12:06] Speaker 6 Just a conclusion that that that, for example, the two properties that were on the market for a longer period of time, according the trial court's findings, that those were excluded. I mean, this case largely is about the trial court making some factual findings and. Right. 

[00:12:23] Speaker 5 So just as I think that there was improper summary dismissal of the comparable sales, the elements of comparison were considered, weren't applied. I think that is an okay, that is something that can be considered the vacancy. How long it is, you never ignore the realities of that exists for a property or any other property. That conclusion is somewhat different. That is different from what the Court of Appeals applied. 

[00:12:46] Speaker 6 I understand your argument with the Court of Appeals and maybe some of its framing over what's vacant versus what's, you know, what's what. STARK But and obviously that was a period, I think was per curiam decision that wasn't even assignable. So generally speaking, we're reviewing, you know, here we're looking at the trial court's work. I mean, we're looking at the Court of appeals to to a certain extent. But the trial the trial court make some factual findings. The trial court excludes the six properties and says they're not, you know, in compliance with the statute, looking at arm's length, reasonably comparable properties and therefore discredits your expert and right or wrong. And they only make some argument to us, some poor factual findings here. But you don't have a problem theoretically with the idea that there are DA properties that have been on the market for a lot vacant for a longer period of time, and that those the manual extracts of those are properly and should generally generally be excluded from consideration the way the manual instructs. 

[00:13:45] Speaker 5 We don't have issues with that that warranting diligent investigation and if it shows something that adheres to the real property or makes the sale not for market value, the legitimate. 

[00:13:55] Speaker 6 Investigation, I'm talking about the principle of law. 

[00:13:59] Speaker 5 I think that that is far less problematic. And I don't think there's necessarily an issue with being conscious of that as opposed to if it's vacant, you can't use it. So that that is different than the primary issue embraced by the court. 

[00:14:11] Speaker 6 So the only issue, the big issue you define as a sort of counsel in a briefing frame, that is a sort of categorical exclusion of any property that's vacant. Somebody, Mickey, I guess, discuss that too and raise some hypotheticals of currently vacant properties that might not meet the definition of dark and maybe shouldn't be excluded. Where do you get the principle that those things could never, under any circumstances, be excluded? I'm not sure where, where, where that is secured. 

[00:14:42] Speaker 5 So I think, Your Honor, the principle is that vacancy in and of itself cannot provide a basis for exclusion. I'm not saying that a vacant sale cannot be included. 

[00:14:52] Speaker 6 Can you bring me to where you see that specific argument being made? 

[00:14:58] Speaker 5 In what context. 

[00:15:00] Speaker 6 Any and any where in this I didn't I just in the trial court and the manual in particular I guess I'm trying to figure out a lot of your argument is premised upon this rejecting this categorical any property that's currently vacant gets excluded. I in reading through the materials, I just I didn't see where anybody was making that argument other than you are arguing against it. And I may have missed it. So I'm happy to be pointed to it. But what where specifically are you asking us to? Who's making that argument that we can correct that? 

[00:15:32] Speaker 5 So so admittedly, the the focus did change somewhat when it came up to the Court of Appeals. Your Honor, there were arguments regarding the START store issue, although the primary issue raised on the initial appeal was there were still improper summary dismissals and not proper consideration of the Tier two evidence, not proper application of standards. And just to speak to some of the evidence, Your Honor, regarding the two sales that were Darrag, Mr. Ruiz talked about how those weren't necessarily outside the range of the locality that they were in. He talked in detail about how he investigated the sale so there was no actual distress or under duress. And then I get ADD. 

[00:16:15] Speaker 6 You know, I've read the materials and I understand your argument that you think the trial court made some it's made some poor factual findings there. Okay. And I understand that. I didn't see the trial court saying these properties currently have no no lease or nobody in them, therefore they're excluded. I didn't the drug court didn't do that. 

[00:16:34] Speaker 5 So it was a different approach by the trial court. I think it did bleed into the dark property conversation and the evaluation of that, Your Honor. I think it also came up in that section about the business concern, but yet the Court of Appeals is what really brought that specific issue to the fore. So so that is acknowledged. And there are other issues and there were other discrete issues raised on appeal that didn't necessarily warrant this court's attention, frankly. And the big problem is the perceived rule of law that that drove the court of appeals evaluation of what the circuit court did and how it evaluated evidence and essentially said, okay, in response to these aren't distressed, these aren't darts, they shouldn't be categorically disqualified. The Court of Appeals said, you're missing the point. This isn't apples to apples. You cannot use vacant properties. This is derived from bond stores. And so that's how the principal could you point. 

[00:17:28] Speaker 6 To exactly where in the court of appeals opinion and said that. 

[00:17:31] Speaker 5 So, Your Honor, this is. So excited in our grief, Your Honor. But I'm looking. I'm opening to the. This is Your Honor, paragraph 32. This is one. And there were several different spots that were cited in the briefing. Paragraph 32 is ongoing with regard to the so-called dark properties, Your Honor. It is undisputed that as the valuation dates to lows, property was not vacant, was not in transition to another use, and was operating in stable condition. Yet Mr. Maroon selected sales of properties to compare to the subject and Delavan that were vacant or dark. His analysis does not present an apples to apples comparison, and the court does use vacant and dark synonymously and this. 

[00:18:26] Speaker 6 And so if this had just said dark, you'd be fine with that as a principle. 

[00:18:30] Speaker 5 It wouldn't be as problematic. Your Honor, there's still there still be the areas on appeal that were brought up. But what jumped out. 

[00:18:35] Speaker 6 At me was principal law, which you would say wouldn't be as problematic. What would be the problem with that if it was sent. 

[00:18:41] Speaker 5 Out, if there is a categorical exclusion because the definition of dark is vague and it requires investigation to what does it mean? Does it disqualify the sale? We can't just say, you know, it was on the market for it was vacant for three and a half years. And it's typical for three. It's kind of a this is all totality of. 

[00:18:58] Speaker 6 Circumstances facts was. 

[00:19:00] Speaker 5 Yeah and but the most problematic part is the court of Appeals ruling and that comes up in the distressed property discussion too, or repeats that conclusion. And that's where the language is. So the law says that it refers to this evidence that there was not actually was these were good market value sales, good locations. They continued retail operations after it was bought by a retailer. It wasn't vacant for long. And the court says that misses the point. So that's it did kind of shift on its way up, Your Honor, admittedly, and that's the primary issue before the court. And so the court, I guess to to put it in the context of the appeal, the first question, I guess, that we presented for view is that that pure question of law, that the Court of Appeals categorical disqualification is incorrect. And I think as applied to this case, Your Honor, and as it impacts this case, as much as we would like the Court to dictate an ultimate conclusion that the assessment was excessive, that there is errors of law and the fundamental principles weren't properly applied below. And in combination with the the the excuse me, rebutting the presumption through it's a separate basis to rebut the presumption, Your Honor, as set forth in Walgreen, Madison, if it didn't comply with the manual. And that has been a separate basis for reversal and remand in several other cases. So we think that the law essentially that it was applied, the valuation principles weren't proper. So we asked the world of. 

[00:20:40] Speaker 7 Law, are you asking us? I understand understand your argument. I'm not sure I agree with it, but I understand your argument as far as what you what you're saying the Court of Appeals did wrong. They've got paragraph 32 in front of me. What rule of law are you asking us? 

[00:20:55] Speaker 5 I we're asking the court to reject the bright line rule of law. 

[00:20:59] Speaker 7 Given the negatives, I get what? Right. Like I know you don't want. Yeah. What do you think? Your concern about the bright line I got there? Is there any line on there? 

[00:21:08] Speaker 1 What if a store has been? You know, dark for what? I don't know. Whatever. Ten, 15, 20 years. 

[00:21:17] Speaker 7 I mean, was there anyone. 

[00:21:20] Speaker 5 In your honor? I think it's a bit vacant. Sales, just by virtue of vacancy, should not be disqualified. And they can be good comparables in a tier two setting. And I guess to tie it into another point of our briefing is and basic standard is that assessment should be no higher than what the property owner can actually sell their property for. And there is a fundamental element of comparison is the real property rights conveyed, whether it's actually a simple sale. So what's happening with this rule, if this bright line rule was was allowed to stand and spread, is that essentially disqualifies potentially an entire category of potentially good evidence and relegates either Tier two analysis to leads to sales which can be used. But the court Walgreen Madison said that can skew it from real from P simple value and that warrants additional consideration and investigation and unreliability concerns. So I think if it were just stated very broadly, Justice Grabowski, is that just because a sale is vacant it can still potentially be a good tier two comparable sale and that's what other jurisdictions have said in applying the same principles is that they're not disqualified. They can reflect the fee simple market value, which is all that is to be measured and to take into account occupancy is a disqualifying factor that injects business value, that the value that is attributable to a business being on the property. 

[00:22:51] Speaker 1 And somehow to say thank you, I want to return to you paragraph 32, which you just read. Do you agree, as the Court of Appeals stated and you just read in paragraph 32, do you agree? It's undisputed that as of the valuation dates, the Lewis property was not vacant, was not in transition to another use, and was operating in a stable condition. Do you agree to that? 

[00:23:15] Speaker 5 Yes, Your Honor. 

[00:23:17] Speaker 1 You then say that that's the essence of your argument, is that I think it lies in the word or as you read it in paragraph 32, that is yet to my selected sales of property compared to the subject property in with that were vacant or dirt now or a conjunction can mean synonymous or it can mean something totally different. As an alternative, you're interpreting the Court of Appeals or to means synonymous y. 

[00:23:52] Speaker 5 And Your Honor Justice and Bradley I think maybe 35 stands paragraph 35 of the Court of Appeals decision put. And this is in response to that mistrust and useless Rosales walls argument fails because it's contrary to the manual's explicit directive that the assessor should avoid using sales of improved properties that are vacant with infrared dark use synonymously. 

[00:24:16] Speaker 1 Indeed, that's exactly where I thought you would go because in my opinion, the appeals in doing paragraph 35, the parentheses is in contradiction to the terms of the manual, which I was speaking at. You have in your appendix of page 133, that portion of the men. 

[00:24:45] Speaker 5 I agree, Your Honor. Is that the manual at the Court of Appeals notes that the portion manual that does not describe that synonymous vacancy synonymously with dark, but as applied here. There's no way under that definition of dark in the manual. There's no dispute that in four of these sales we had, we said that Mr. Rose explained how the other two were not as well, but four of them were not dark under that definition in the manual. So to apply this exclusionary rule to these sales, Your Honor, it's necessarily I'm using the terms synonymously because these properties and Mr. Morris talked specifically that they were vacant for a period of months. These were good locations, high demand retailer bottom, and they were not dark under that definition of the manual that's contained in the manual at one point. And so that is, I think, a clear legal rule that the court is proceeding to the bond stores. And if nothing else, the first point is clarification and correction of that rule. 

[00:25:51] Speaker 4 Can we get into some examples, just so I'm clear about what your argument is, are you talking specifically about the American TV locations? Because American TV went out of business because it had business problems? And is if I'm understanding your argument correctly, you're saying that just because particular business went out of business doesn't mean that the value of the real estate that they formerly occupied doesn't have value in American TV's situation, perhaps for another type of retailer or for warehousing or something. Is that the gist of your argument? 

[00:26:27] Speaker 5 Just as if I could rally my life and read, but I can just say yes. 

[00:26:32] Unidentified Well, now it's all right to live 5 minutes on my. 

[00:26:57] Speaker 2 Morning May please the court. Attorney Danielle Tierney of Accidental Settlement, along with co-counsel who is seated behind me, Lori Lipinski for the city of Delavan. I want to start by first addressing Justice Grogan tax. First question, which was what evidence was presented to show that this assessment was excessive? Because I think that really is dispositive of this whole case. While the petitioner is challenging legal theories that arguably weren't even applied in this case, what this case really boils down to is the petitioner's challenge to the factual and the credibility of the factual findings and the credibility assessments of the circuit court. Joseph Hagedorn I think you acknowledged that as well in your questioning, which is petitioner obviously has issues with those and challenges those. But in order for the court to address the question as presented by the petitioner, we have to assume that factual findings that were made that were not in fact made, there was no we can be clear, there was no categorical exclusion of comparable properties simply because they were vacant. 

[00:28:06] Speaker 4 Did the Court of Appeals speak to broccoli in paragraph 37 when it said, under Wisconsin law, Morris's use of vacant in transition and distressed properties to value those property is a fundamental and overarching fatal flaw in the Tier two valuation. Because I think you would concede, wouldn't you, that just because a property is vacant doesn't mean that it's not comparable using the example of American TV. American TV went out of business not because the areas in which it resided were in distress or are not desirable areas. It had a problem with its business model, generally speaking. So just because American TV went out of business doesn't mean that that should affect the value of the real estate, the real estate. And it may or may not be, you know, in this case, but the real estate itself could have a lot of value, notwithstanding the fact that American TV couldn't make a go of its business. 

[00:29:06] Speaker 2 It could. I think that's a different question, though, that deals with a distressed sale, which in and of itself the court had noted the circuit court had noted in its factual findings was not there was not enough evidence presented by laws regarding the nature of that distress sale to allow the court to feel comfortable that that was the most amount that the real estate could be sold for because it was in a receivership because the sale did go through so quickly. The circuit court noted that it did not have enough information to confirm that those sales could be comparable because of the nature of the sale. However, if you're asking whether or not the American TV properties could be considered, notwithstanding the receivership issue, if they were just looking at the vacancy issue, we would agree that just because they were vacant does not necessarily disqualify them. And I don't think there is this bright line, categorical exclusion. I think. Justice Hagedorn When you had asked for that, I don't think petitioner has has provided any information to indicate that there is this bright line rule. Underlying the challenge are these challenges to the credibility assessments and the challenges to the factual findings. The trial court made a factual finding using the definition in the manual that two of the properties were indeed dark. It is not an exclusion just because they're vacant, they are dark. And the court, because of the the principles set forth in the manual, establish that those are not comparable sales. 

[00:30:35] Speaker 6 So just to make sure I understand where the lay of the land here, one of the hypotheticals that wasn't in the briefing, you know for example, so you have a new development that's not currently occupied. Could that conceivably be a property that is reasonably comparable and incorporated into a property or to assessment, even though it's currently vacant in the very literal sense of the word and the answer, the question is yes, it could under the circumstances. So are we in heated agreement over the main dispute about this? 

[00:31:06] Speaker 2 I think so, because I think you hit the nail on the head. Just because something is vacant does not mean it's necessarily excluded. Another example, being a business that's used as a restaurant, just because one restaurant goes under doesn't mean and the property is sold and vacant, sold to another restaurant. Just because the sale or the the property was vacant at the time of the sale does not categorically exclude that property from a. 

[00:31:32] Speaker 1 Comparable but also not excluded is the subject. Property is not likewise vacant. 

[00:31:39] Speaker 2 It does not know. There is no bright line rule that says vacant properties cannot be used. The manual does encourage assessors to look at properties that are not distressed in transition or sales that are otherwise dark and transition. Or otherwise distressed. And the rebel soldiers. 

[00:32:01] Speaker 3 You want to ask what I mean? All right. So so along this point, I agree with you to the ex. Well, to the extent that the manual still exists, as is. It seems that that is what it says. There is a new. 

[00:32:14] Speaker 2 Version, from what I understand, coming out. 

[00:32:16] Speaker 1 Which seems to me to make a. 

[00:32:20] Speaker 4 Vacancy in DAV two to make that a. 

[00:32:23] Speaker 2 Little bit less. 

[00:32:23] Speaker 1 Clear. So what the new. 

[00:32:25] Speaker 2 Manual says, and I hope you know about it and that you can address it. It says. 

[00:32:30] Speaker 1 The assessor should avoid using sales of improved. 

[00:32:33] Speaker 2 Properties that are vacant or distressed as comparable sales unless. 

[00:32:38] Speaker 3 The subject property is. 

[00:32:40] Speaker 1 Similarly. 

[00:32:41] Speaker 2 Vacant or distressed. Vacant or. 

[00:32:44] Speaker 4 Non-Operating stores are often referred to as. 

[00:32:47] Speaker 1 Dark stores. So this makes really unclear. 

[00:32:50] Speaker 4 I think the distinction between distressed versus vacant. How do you what do you say to the new language? 

[00:32:56] Speaker 2 Unfortunately, I don't have a response to the new manual. I I'd be happy to provide some supplementation, but I think there are other portions of the manual which provide a sufficient description for what a dark property is. 

[00:33:08] Speaker 3 Okay, but but for our purposes, you. 

[00:33:10] Speaker 2 Would like us to make a distinction. 

[00:33:12] Speaker 1 Between dark versus. 

[00:33:14] Speaker 2 Vacant. Well, I think the the fundamental issue is that the manual doesn't say that the assessor or excuse me that the assessor cannot use those properties. It says that they should should avoid meaning. There is no categorical bar and there are indeed exceptions where such vacant or dark or distressed properties could perhaps be included. 

[00:33:35] Speaker 7 How does your argument differ from those argument, then? When I ask you all the same. 

[00:33:40] Speaker 2 I'm sorry, could you please what. 

[00:33:41] Speaker 7 Does what does how does your argument differ from what lawyers argue? And I asked them what they were asking us, what kind of rule they wanted. And I think it's what you just said, that they don't want a categorical exclusion for dark, distressed, vacant stores. Are you are you asking us what what is what are you asking that is different than what they're asking? 

[00:34:05] Speaker 2 Well, if I if I heard petitioner correctly, they were not asking their extent. Their ask did not extend to dark and distressed. They they said, we don't want a categorical bar on vacant properties. 

[00:34:20] Speaker 4 Is it is the gist of your argument, then, that maybe there isn't that much disagreement about what the law says. The disagreement is over whether laws produce sufficient evidence to overcome the presumption of correctness. 

[00:34:36] Speaker 2 I would agree to that. I think the law is settled that the challenger has to provide and present sufficient evidence that property, other properties, work factual findings that these properties were in fact not confirmed before the reason. 

[00:34:52] Speaker 1 Generally we don't take the loss and we don't take cases on sufficiency of evidence. That's your main argument here? 

[00:35:02] Speaker 2 Well, I. I don't want to comment on why the court may have taken this case there. 

[00:35:08] Speaker 1 But let me say, I disagree with your interpretation. And so I want you to push back. The manual that set forth on Appendix Flo's Appendix 133 was revised in 2015. I understand the new manual. And my understanding may or may not be correct, but says that it was revised 1220. That is December of 2020. And when I read the appendix 133, I read that manual provision because you want to compare apples to apples. I read it to mean that you can use count all you want as long as the subject property is also vacant. I think that that provision is subject to a different interpretation also. My interpretation was what I said. And then, lo and behold, indeed, it looks like the proposed revision of 1220. It's consistent with my understanding. It says specifically that you can't use vacant as a comparable unless the subject property is also vacant. And of course, we have a statute in the multitude of cases that say that it should the interpretation should be consistent with the manual. Lute use the manual. You know, the statute I'm referring to is cited several times here. It's always cited. So that's what the manual says, that that's what my interpretation of the 2015 manual said. Although I agree, it can be subject to a different interpretation. But I don't think the 2020 manual. Is subject to different interpretation. It's explicitly says the assessor should avoid using the sale of improved properties that are vacant or distressed as comparable sales unless the subject property is similarly vacant or distressed. Amen. 

[00:37:35] Speaker 2 Well, I think, again, as I as I indicated in my prior answer, it's not an absolute categorical, categorical bar. I agree that it is strong language in or discouraging the use of that. 

[00:37:47] Speaker 1 Part of the sentence that I just read indicates that. Has a caveat that. Says. But sometimes we don't mean it. 

[00:38:05] Speaker 2 I believe the. I don't have the permission from you but we believe you said should use. 

[00:38:10] Speaker 1 Assessors should avoid using sales of them probe and prove properties that are vacant or distressed as comparable sales unless the subject property is similarly vacant or distressed. And so you're saying should means they can if they want to. 

[00:38:31] Speaker 2 Yes. I read should I think should in this case is read more so along the lines may or may not as opposed to shall. 

[00:38:38] Speaker 1 That's one of the problems with the ambiguity of words. When I say to you as if you were a fourth grader and you were being naughty, and I would say you should not do that. You think that's you may if you don't want to, you can. 

[00:38:58] Speaker 2 Perhaps in a different context. I think in this context, though, the manual provides a broader spectrum. But I think the underlying issue that needs to be remembered is why vacancy is a consideration, because where the assessor is trying to look for the highest and best use of the property, and I don't think that was necessarily fully fleshed out as it should, I believe that the the vacancy question goes to determining that highest and best use. If you've got a property that perhaps is in transition, it is vacant, that may be an indication that the highest and best use of the comparable property that we're looking at is changing. And when we're comparing and looking for the apples to apples comparison between the properties, you need to have similar highest and best use. And the vacancy goes to determining whether or not that highest and best use of the former Lowe's or the former Target or the former Wal-Mart is still, in fact, the highest, best use of that property, such that it can be compared to a current Lowe's. 

[00:40:00] Speaker 4 And that because just again, just because a business goes out of business, they could have a piece of property in a really hot area and use an example that comes to mind. Sam's Club in Waukesha has a piece of property. Sam's Club goes out of business. Costco would be happy to come in because it doesn't have a location or a store near there just because it might be vacant for a few months while sales are negotiated, that doesn't mean that the value of the real estate is necessarily lower than a property that's occupied at the time. 

[00:40:35] Speaker 2 I am right and we agree with that 100%, and I think that's a prime example of when vacant properties could be used as comparables. And just because the property is vacant at the time doesn't mean it shouldn't be excluded. Presumably in that hypothetical, the vacancy period is going to be short, which goes to the definition of dark that was used in this property, or in this case pursuant to the manual. That dark is defined as a property that's vacant beyond the normal market conditions. And again, if it's vacant for longer, if Walmart in Waukesha goes out of business and it's a vacant for two years, that's probably an indication for the assessor to look at and determine, well, maybe that property no longer its highest and best use is no longer a general retail store. Perhaps a go cart facility is going to come in that lowers the value of the property because it's going to be lower. There's going to need to be improvements and adjustments. But the underlying issue there is the vacancy goes to show what the highest and best use is. If the vacancy period is short, it's an indication that the highest and best use is going to remain the same. If the vacancy period is longer, the property sits vacant, there's no buyer. That's an indication that the market has indicated the highest and best use has changed. The property valuation is likely lower. So I think the fundamental question I understand that the petitioners had raised the question on review whether or not a fee simple market valuation of real property excuse me retail property can be determined based on the sales of reasonably comparable properties that are vacant but do not constitute sales under duress or distress sales, or are all sales of property which are merely vacant at the time of sale per se disqualified as dark stores. Given that this case did not involve properties that were disqualified based on vacancy, they were found to not be comparable based on the evidence presented that they were that they were dark pursuant to the definition of the manual, that they were distressed based on a determination that the properties were in receivership, and based on Lowe's failure to present additional evidence that they were sufficiently comparable that the question, the proper question raised is simply whether vacancy can be considered in an assessment. And the answer is yes. I see. I have a few minutes left here. So I do want to address the second issue very briefly that was raised by Lowe's. The second question that they raised was when does a presumption of correctness attach to a property assessment as a threshold matter? And what responsibility does a statutory assessor bear in a tax assessment challenge to demonstrate otherwise? I believe this question may not have gotten as much attention because I think this is settled by the law. The statute very clearly indicates that upon the assessor filing the necessary information with the affidavit, the presumption stands. It immediately attaches. There's no question about that. That's been repeated in case law at the Court of Appeals and at this level ad nauseum. I think the argument that the petitioner is trying to raise is a new argument, saying that the assessor has to do more to prove the presumption just because the challenger says, I don't believe you. 

[00:43:56] Speaker 1 But why is the $4.6 million assessment that opposing counsel brought up to me when I asked, Well, what evidence is there to show that the property assessment was excessive? Why isn't that. 

[00:44:10] Speaker 2 Sufficient? It was insufficient because the trial court explicitly made a credibility determination of the evidence that was presented that Lopez's evidence was, quote, significantly less credible than the evidence presented by the city. 

[00:44:27] Speaker 1 Okay. So you just riding on the presumption that you got to get, what, over half it's going to rebut the presumption or what's the amount of certainty that one has to go to meet or exceed the presumption? 

[00:44:40] Speaker 2 Well, in order to meet excuse me, in order to rebut the presumption, case law is clear that the challenger has to provide significant contrary evidence that the assessment is excessive. 

[00:44:53] Speaker 1 So there's no particular benchmark of a certain percentage. 

[00:44:57] Speaker 2 Correct. It really comes down to the trial court making a credibility determination based on the evidence and facts provided. And I think that that determination by the trial court is is dispositive of the issue. While they may say, well, we think we beat the presumption, we think we brought significant evidence, the trial court explicitly said your evidence was significantly less credible. And you're saying. 

[00:45:20] Speaker 1 That you see that the presumption attaches. 

[00:45:27] Speaker 7 At the time, the assessor files that information along with the affidavits. There doesn't need to. 

[00:45:31] Speaker 1 Be any compliance with the manual. 

[00:45:35] Speaker 2 The statute makes clear that the presumption immediately applies. However, the challenger, if they present significant contrary evidence that the assessor did not comply with the statute. I would agree that then the presumption does not apply. That is, in the case law that has been already addressed by this court. I believe it's the Adams excuse me, it's the Adams outdoor case, which explicitly said that no presumption of correction correctness may be accorded to an assessment that does not apply the principles in the Property Assessment Manual. But in that case, the petitioner brought excuse me, the challenger provided significant evidence to show that the assessment that was done by the assessor did not comply with the Wisconsin manual. So it does apply. Initially, there's an ability for the challenger to show that it should not apply. So you start with the presumption if the petitioner provides significant contrary evidence, it's up to the court to decide whether or not that evidence demonstrated that they didn't comply with the law. And in this case, again, this goes to a factual challenge that the petitioner obviously has an issue with. But the court made individual factual determinations that this court can rely upon to then apply the law and conclude that the assessor did, in fact, comply with the manual. Specifically, there was a factual finding that there was an independent analysis done by the assessor for 16 and 17. There was a factual finding that the 2013 assessment was based on a cost approach, and I see my time is up, but I would just note that there are factual findings that the court should rely upon. 

[00:47:13] Speaker 1 Thank you. Thank you. 

[00:47:29] Speaker 3 Good morning. My name is Amy. Sibel and I am representing the League of Wisconsin Municipalities. I wrote the amicus brief that is being presented in this case and the reason that the league asked for time to speak today and we appreciate the court allowing us to speak today, is that this issue is affecting cities, villages and towns throughout the state. There has been an immense amount of litigation and we are all looking forward to getting some clarification from this court. On the drugstore theory. 

[00:48:11] Speaker 1 So the dark stores theory is what is troubling the people who are members of the league. 

[00:48:18] Speaker 3 Well, the league has as its members, the municipalities and the municipalities are grappling with how to defend assessments. 

[00:48:25] Speaker 1 But is that the focus that that you want us to direct our attention to the DA storage issue? 

[00:48:32] Speaker 3 Well, I believe it's all connected and I will tell you why. And it's not just dark store, it's dark properties. These same theories that have been promoted affect manufacturing properties, industrial properties. It affects really all types of properties in the state. And the question is, I believe the bond store decision and by the way, I do have some particular knowledge about the bond store decision because I represented the city of Wauwatosa in that case, and also I represented the city of Wauwatosa in the lowest case, which is cited by the Court of Appeals in in the Delavan case. The bonds to our decision is really about the highest and best use and what are the proper comparable sales to select when valuing the subject property. And I know there were a lot of questions this morning by the court about whether just this the status of being vacant is all that the assessor should look at. Actually, the status of being vacant addresses whether the property is stabilized because properties should be valued based on the condition in which they exist on the assessment date. And that can change from year to year. And so if on the assessment date, the property is stabilized, meaning occupied, and there's no evidence to suggest that that property, that condition is going to change so that the property would be in transition. There's really no reason to look at vacant properties, vacant sale properties, because those properties were not in a stable condition at the time of the sale of council. 

[00:50:13] Speaker 6 Do you disagree with the general principles that were outlined by the city here that there could be some instances where a vacant property could be could be used? Did you disagree with that proposition? 

[00:50:30] Speaker 3 I like about property, yes. And I don't disagree with it, because what when you look at a vacant property, you have to look at the conditions under which the property sold. So if the property was sold, if it was converted to a different use, there are sometimes can be huge conversion costs associated with how the property is priced in the sale. But I've seen examples and I do a lot of property tax work from across the state. And so I've seen examples where a grocery store is sold, it needs some updating and the present owner doesn't want to put the time and expense into into updating the grocery store and they sell it to another grocery store operator. There's no problem with using that sale. Now, you just make appropriate adjustments for the condition of the property at the time of sale needed updating. So I disagree with council follows that the Bond store decision created a bright line test that vacant properties could never be used. But what the manual does say is that when valuing a stabilized retail, property, assessors should choose comparable sales exhibiting similar highest and best use and similar placement in the retail marketplace. And as we stated in our amicus brief, market segmentation is a very big analysis that assessors should do, because if we have a market based system, as we do, assessors and appraisers need to look to the marketplace to see what how how properties are being handled with sale prices. And if a property is occupied, it shows that there is demand for that current use. And therefore, if that current use, there's demand by the marketplace, then the way the property is designed for that use should be considered by the assessor. 

[00:52:25] Speaker 6 Can I just make sure I want to make sure I understand sort of that we have is almost like these two competing economic theories here, right? Because those does make some arguments and I've been present much here today, but they sort of suggest that we really should be looking at vacant properties in a much more expansive way. They at least suggest that and particularly reliance on the longer term case. What are you saying? Well, I think the manual at least reflects is that, well, maybe a vacant property could could be utilized in some circumstances that properties that are occupied reflect market realities. And those market realities are going to be reflective of the highest and best use. And that's not taking into account the business itself. That's taking into account the highest and best use. And therefore it is the more appropriate apples to apples comparison. And when you take out the, you know, the property, that's what properties not occupied. You've got less reason to believe that those same market principles are at work, at least if it's been out for a particular period of time. 

[00:53:25] Speaker 3 I would agree with that. And because you have the benefit when you have a sale of a vacant property, you know the use to which it's going to be put. And so if you have a vacant property that sells like several of the comparable sales, that lowest used, if it's going to be put to become a go cart in your go cart operation, well, clearly that has a different highest and best use than a home improvement store. And so when you look at a vacancy, you look at the former use does not matter if it was formerly. And that was another one of the comparables. The the Lowes in ground deer was formerly a home improvement store and it was sold and became a a Walmart. Which is a different high street versus a Wal Mart is part of general merchandise and part grocery store. And there was significant money, $6 million put into the Lowe's store to convert it because it was a property in transition to convert it to a different highest and best use. And so that's the problem. And so it speaks to the question of whether these vacant properties are truly comparable because they don't share the same highest and best use after the sale and based on the price for which it was paid. It's all that gets built into the price that's paid. Or it may not have a similar placement in the in the marketplace. Did that answer your question? 

[00:54:55] Speaker 6 Yeah. Thank you. 

[00:55:01] Speaker 3 So markets are always forward looking. And that's why you have to look to the youth to which the sale property is going to be put to see if there's any market indications that the subject property is going to be put to that same similar market. And by the way, the manual talks about submarkets, which was the necessary decision from this court. The court said that in determining highest and best used, you get as narrow as the market will support. And therefore, there's a lot of information now in the manual and in appraisal theory as far as looking at not only the market, which might be as broad as retail, but it might be the specific submarket within the retail category. I've seen examples where comparable sales have been used by opposing appraisers where formerly retail that it's put to, it's becomes a funeral or it becomes an indoor soccer facility. I would suggest to you that and in those cases that I'm speaking of, the court rejected those as comparable sales because they don't have a similar highest and best use to the current use which the market is supporting for the subject property. I just want to take a few minutes to talk about, because I think it's important this distinction between these simple at least fee. While I agree that it's a different case. I can tell you from my experience in representing municipalities in the years since the Walgreens decision was rendered that it has been misapplied in ways that I don't believe the court ever intended. I don't believe that. The court said, and specifically in paragraph 84, did not say that a fee simply means that a property has to be valued as if it is available, vacant and available to be leased. The court never said that. In fact, the court said that if the contract rents under the lease are at market levels, then the contract rents do determine the fee. Simple market value of the property. Few simple is a legal term and the existence of a lease does not destroy the fee simple interest that the owner has. 

[00:57:39] Speaker 1 I don't recall Walgreens saying what you just said. It says I look at Walgreens as a two part case. Part of the valuation was because of the contract and part of the valuation was because of the fee. Simple interest. If you can refer that to me, I will go back and reread Florida because apparently. 

[00:58:01] Speaker 5 I need to do that. Can you. 

[00:58:02] Speaker 3 Tell me where it's I believe it's paragraph 84. 

[00:58:06] Speaker 1 84. Super. 

[00:58:07] Unidentified Thank you very much. 

[00:58:12] Speaker 3 And. And. Oh, I'm sorry. My time is up. 

[00:58:16] Speaker 1 Thank you. Thank you. So. 

[00:58:33] Speaker 5 Thank you. Your Honor is in reply. I want to address, I guess, three or four broad issues. The first is that it seems like the primary legal issue that the briefing focused on and what we were fighting about, there seems to be agreement on it and concession on both the cities and the league's part that the bright line rule that I do think was clearly announced here and applied by the Court of Appeals that categorically excludes and prohibits vacant sale is not right. And it's important here because that's what was applied. It influenced the evaluation of all the Tier two evidence and all of Mr. Russo's sales, all of Mr. Chapter sales in the Court of Appeals opinion, too. And there were other issues raised below the circuit court. But but that is an important issue, this case. And it seems like if you look at the briefing, we have concessions that of arguments that that shouldn't be a rule of law and we agree with that also warrants this court's just confirmation of that fact, particularly justice. DALOT You noted that there's inconsistent language in the new manual that seems to be adopting a rule that no one here believes should be Wisconsin law. 

[00:59:45] Speaker 1 The reason I'm going to throw water on your victory gap here, because I thought that you did not accurately portray the holding of the Court of Appeals as of as a when you said it was a bright line rule that always excluded vacant property no matter what. 

[01:00:11] Speaker 5 I didn't read the. 

[01:00:12] Speaker 1 Court of Appeals that way. But you do. 

[01:00:14] Speaker 5 I do think that there are statements repeated in that decision that indicate that under when you're applying to owner occupied properties, that seems to be a concession that that should not be the case. So nothing else for as far as a principle will extend because there's a legal reference. This is something that will extend to other types of property. So if it seems like we're in agreement on that and that moves in to the second issue I want to address, which is the highest and best use of this vacancy. This qualification cropped up there, and the Court of Appeals decision refer to paragraphs 37 and 38, where the Court of Appeals perceived again some exclusionary quality to their not being a business and the property when sole and justice. Rebecca Bradley I think to go back to your point, the highest and best use, say for example, American TV moves out for business reasons, Steinhoff has moves in, it's vacant. Naturally, that happens in a few simple sale. The highest and best use throughout that entire process can be big box retail. With respect to the collateral argument made by the league that there's the highest and best use should be for a Lowe's improvement store in this case, I do want to note one fact that is record item 151, day three of trial 72 When Mr. Chacko, the city's appraiser, was asked what the highest and best use of the property, what is the highest and best use as a retailer? Retail big box. So that collateral argument is inconsistent with the city's own expert. And so that means that the highest and best use use issue same to a Lowe's property that sells to more retail big box can be the highest and best use. The fact that there is a user there at a particular time does not. It's not this. Paul. Fine. Sorry. 

[01:02:05] Speaker 6 Yes, sorry. 

[01:02:06] Speaker 1 It's just just to clarify. 

[01:02:07] Speaker 6 The even if there's general agreement that a vacant store could be reasonably comparable, I think the manual seems to suggest that the market economics of an occupied a vacant property versus an occupied property are generally speaking, not going to be the same. And therefore it's discouraged, at least since the parts have been vacant for some extended period of time. Do you do you disagree with that? 

[01:02:29] Speaker 5 I think I do, Your Honor, that it's vacancy cannot be a proxy for actual attributes that affect the real property. So in and of itself, it is not necessarily meaningful and it doesn't dictate anything because you need to look at location, vacancy. You could say something about a property and we're not saying you can't consider it, but in and of itself, if there's a business that decides to sell its property in the market, a feasible sale, that could be a good comparable sale. It could check all the boxes. And then to get into least 50 simple issue, if you are using these vehicles and Justice Roberts act, I think this does go directly back to Walgreen, Madison, where the court advised that there are conditions of a lease, that that brings it out of simple and that can skew a value from p simple value any of these terms of a lease, any characteristics of the lease arrangement. So to go back to yes, vacant properties can be good. They could potentially be the best comparables if you're just looking at least three properties that raises unreliability concerns and the argument that. They're the same interests. I don't think that's fairly arguable based on Walgreen Madison. The last thing at the major I read lays out. 

[01:03:41] Speaker 1 Thank you. Thank you. All right. Thank you for the interesting oral argument. Barton Convenient. Closed conference. 

[01:03:48] Unidentified At 130. Were you. 

